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EXECUTIVE SUMMARY

fter the September 11,, terrorist attacks, the United States Congress enacted the Authorization

for Use of Military Force (2001 AUMEF; P.L. 107-40; 50 U.S.C. §1541 note) to enable the use

of military force against those thought to be the perpetrators and supporters of the attacks.

Since October 2001, the U.S. Armed Forces have used the 2001 AUMF to conduct military
operations primarily in Afghanistan but also around the world. As armed conflict against terrorist groups
like Al Qaeda and the Taliban expanded, so did the applicability of the U.S. ‘s use of military force under
the 2001 AUMEF. It has since expanded to include targets in Ethiopia, Libya, Pakistan, Somalia, Syria,
Yemen, and more.

Both the Obama and Bush administrations found themselves relying on the 2001 AUMF heavily, not
only for continuing the U.S.’s fight in Afghanistan but also to promote a new campaign against the
Islam ic State in the interest of U.S. national security Moreover, both administrations left open the pos-
sibility of expansion to other countries if the Islamic State or other associated groups expanded their
reach as well. As a result, many members of Congress have begun to question whether this continued
reliance on the 2001 AUMEF as the primary and effective authority for U.S. military action is truly
good for the country or if this dependency has taken the 2001 AUMF outside its intended scope.

Since 2001, Congress has considered a number of proposals to refine and change the 2001 AUMF’s au
thorization. The most commonly cited solution, outside of total repeal, is to change the congressional
role in its oversight. This paper suggests that while such a shift in congressional oversight of military
authori zation is needed, it should accompany a repeal of the 2001 AUMEF. The resolution has for too
long been a terror authorization for the U.S. Commander in Chief and the actions taken under it prove
not only that repeal is necessary, but also that the authorization for use of military force should not lay
in the hands of a single world leader, and instead be in the hands of Congress.



A Hasty Response to an
Unprecedented Attack

Immediately following the September 11, 2001,
terror ist attacks against the United States, Con-
gress enact ed the Authorization for Use of Military
Force (2001 AUMF; P.L. 107-40; 50 U.S.C. §1541
note) enable the use of military force against those
thought to be the perpetrators and supporters of the
attacks. The Bush Administration quickly identi-
fied the terrorist group known as ‘Al Qaeda’ as the
group primarily responsi ble for the attacks. At the
same time, he identified the terrorist group known
as ‘The Taliban’, the group that is now, as of August
2021, and was then, in control of the governance
of Afghanistan, as harboring Al Qaeda within their
territory. Under an authorization approved by the
2001 AUMEF and later sanctioned by the UN Se
curity Council, President Bush sent in armed forces
to Afghanistan to conduct military operations in
October 2001 that were “designed to disrupt the
use of Afghan istan as a terrorist base of operations
and to attack the military capability of the Taliban
regime.”! More than a decade later, in December
2014, President Obama declared “the end of the
combat mission in Afghani stan” but U.S. Armed
Forces would remain in Afghan territory for another
7 seven years until August 2021, when the Biden
Administration officially led the U.S.’s withdrawal
from the territory, a process hastened by the Tali-
ban’s successful takeover on August 15%, 2021.2

As armed conflict against terrorist groups like Al
Qae da and the Taliban expanded, so too did the ap-
plicabil ity of the U.S.’s use of military force under
the 2001 AUMTF, and the resolution’s notable lack
of geographic limits aided this effort significantly.
After the U.S. in vaded Afghanistan, many members
of Al Qaeda moved out of the country and into the
neighboring territories of Pakistan, Iran, and Tajik-
istan. In response, the Unit ed States began to con-
duct unmanned aerial vehicle (UAV) missile strikes
against Al Qaeda and Taliban targets in these coun-
tries under the authority of 2001 AUMEF, though
they primarily took place in Pakistan. Moreover, the
U.S. has since identified other groups in the Middle
East and Africa that it considers “asso ciated forces”
of Al Qaeda, that is, “organized forc es that have
entered alongside Al Qaeda in its armed conflict
with the United States and its coalition part ners”.?
Consequently, the U.S. has used force against these
Al-Qaeda associates in a number of other coun
tries, including Yemen, Somalia, Libya, Ethiopia, and
more*. Additionally, President Obama relied in part on
the 2001 AUMF as authority for his campaign against
the Islamic State (also known as ISIS or ISIL) in Iraq
and against the Khorasan Group of Al Qaeda in Syria.
Since 2001, the 2001 AUMF has been cited 41 times
and gone on to embolden U.S. military actions in over

19 countries and the high seas.’

Notably, the 2001 AUMEF, as many proponents and
presidents have argued, does not authorize all uses of
military force in furtherance of U.S. counterterrorism
objectives. Though the most often cited criticism of
the authorization is its seemingly “too-wide scope”,
many are quick to point out its limits. For example,
in May 2014, the Obama Administration stated clear-
ly that the 2001 AUMEF authorizes “only those uses
of military force against Al Qaeda, the Taliban, and
their associ ated forces, and, when such actions are
taken outside of Afghanistan, only in cases of im-
minent threat of attack against the United States”.
As a result, other legislation and presidential powers
under Article II of the Constitution are needed to car-
ry out all other U.S. counterterrorism activities at the
global level because the 2001 AUMEF only authorizes
some uses of military force based solely on perpetra-
tors. This seemingly myopic “perpetrator-first” view
is what has motivated some observers and members
of Congress to call for the 2001 AUMEF repeal. Many
believe the resolution has been stretched and, in some
cases, distorted to fit actions not fathomed during the
resolution drafting and that wouldn’t have otherwise
been sanctioned. Those less-inclined to “handicap”
the immediacy of coun terterrorist U.S. military op-
erations still call for an update, one that reflects the
evolution of the terrorist threat and war-making abil-
ities and one that perhaps grants greater oversight to
Congress.

The Biden Administration has indicated its willing-
ness to address concerns about the 2001 AUMF and
contin ued uses of military force in support of coun-
terterror ism goals, even supporting the total repeal
of the 2002 authorization that authorized the U.S.’s
invasion in Iraq. However, despite the campaign
promise to “end the forever war in Afghanistan”,
the Biden Admin istration still finds itself hesitant

to change the 2001 AUMEF, with military officials
citing the need for its flexibility and immediacy as
critical to U.S. counterter rorism objectives moving
forward.” The administration leaves the door open
for reform, but no action has been taken just yet
regarding the authorization.® Notably, nearly all mili-
tary action taken during the Biden ad ministration
thus far has cited Article II of the Consti tution as
their domestic legal basis and importantly, the 2001
AUMF has yet to be cited at all.

In the face of these issues, Congress has for decades
now considered a number of proposals to refine and
change the 2001 AUMEF’s authorization (either by
amendment or revocation). The most commonly cited
solution, outside of total repeal, is to change the con
gressional role in its oversight. This paper suggests
that while such a shift in congressional oversight of
military authorization is needed, it should accompa



ny a repeal of the 2001 AUMF. The resolution has
for too long been a terror authorization for the U.S.
Com mander in Chief and the actions taken under it
prove not only that repeal is necessary, but also that
the au thorization for use of military force should not
lay in the hands of a single world leader, and instead
be in the hands of Congress.

The 60 Words Which Started the
Glob al War on Terror

The 2001 AUMF was signed into law very quickly
af ter the September 11%, 2001, terrorist attacks, on
Sep tember 18", 2021. The resolution authorized the
U.S. President to use the U.S. Armed Forces to com-
bat the nations, groups, and individuals responsible
for the perpetuation and support of the September
11,2001, attacks and those who harbored them. Sec-
tion 2(a) of the 2001 AUMEF authorizes the use of
force in response to the September 11 attacks:

Resolved by the Senate and House of Repre
sentatives of the United States of America in
Congress assembled, ...

SEC. 2. AUTHORIZATION FOR USE OF
UNITED STATES ARMED FORCES.

(a) IN GENERAL.—That the Pres
ident is authorized to use all necessary and
appropriate force against those nations,
orga nizations, or persons he determines
planned, authorized, committed, or aided
the terrorist attacks that occurred on Sep-
tember 11, 2001, or harbored such organi-
zations or persons, in

order to prevent any future acts of interna-
tion al terrorism against the United States by
such nations, organizations or persons.

The 2001 AUMEF’s Lacks Scope and Limits

The authorizing language of the 2001 AUMF was
intentionally very broad in its scope, concerning the
prevention of any future acts of terrorism perpetrated
against the United States. Its limits are only in its cir
cumstances—authorizing the targeting only of those
nations, organizations, or persons involved in perpe
trating the September 11 attacks or harboring those
who perpetrated the attacks.

The lack of geographic barriers to the action autho
rized under the resolution continue to be a large
point of criticism. Whereas similar legislation, such
as the authorizations for use of force that came be-
fore it, had always voluntarily provided geographic
limits to their actions, the 2001 AUMF was the first
to intentionally exclude such language.'

Of particular note is the exclusion of both ‘Al Qae-
da’ and the Taliban from the exact language of the
reso lution. Although the Bush Administration did
publicly identify the former as well as individuals
associated with the group as the perpetrators of the
attack, and the latter as an entity harboring these
actors, these ac tors were intentionally not named in
the 2001 AUMEF’s language. As a result, the 2001
AUMF was an all-new approach to modern-era
military force authorizations. For the first time the
President was empowered to tar get non-state actors,
to as specific as the individual lev el, instead of only
states.

Its Scope Got More “All-Encompassing”
With Time

Authorizations for use of force pursuant to the 2001
AUMEF authority began on October 7, 2001, with the
first authorization of the U.S. Armed Forces to “neu
tralize the terrorist threat in that country by targeting
Al-Qaeda elements and infrastructure and removing
the Taliban from power”."* The full U.S. combat mis
sion continued in Afghanistan until December 2014,
though the full removal of U.S. troops from the coun
try was not completed until August 2021.

The Bush Administration

In the weeks after the September 11, 2001, terrorist at
tacks, a group of Bush administration officials, Vice
President Cheney intentionally side stepped ongoing
interagency processes to get several related pieces
of legislation passed and set two notable precedents:
one, that when it comes to achieving counterterrorism
objectives, rules do not apply, and two, that the 2001
AUMF was a much broader authority expansion that
previously envisioned. This is because when the legal
ity of these moves was challenged, the argument was
consistently made that the President had the vast au
thority to act alone based upon his Command-in-
Chief authority during wartime; and that Congress
had im plicitly authorized a broad range of wartime
activities, even on the homeland, by enacting the
2001 AUME.”

The Obama and Trump Administrations

The Obama Administration stretched the 2001
AUMF in a number of unexpected ways. One way
that he did so in particular, was in the stretched
reading of the stat ute to include “associates” of
Al-Qaeda. This allowed for an unprecedented
expansion of the 2001 AUMF’s scope, far beyond
anything the Bush Administration had done. So
although the Obama administration re ported that
most of the core al-Qaeda leadership in Pakistan
had been killed or dispersed by late 2012, including



chief 2001 perpetrator Osama bin Laden in May
2011, the administration shifted its attention to new
groups considered Al-Qaeda “associates” because
they were reportedly “gaining strength”. The Trump
Administration relied heavily on the precedents set
by the Obama Administration and expanded them
signifi cantly, but it didn’t promote any new exten-
sions itself. That said, President Trump was able

to successfully veto a jointly passed War Powers
Resolution in 2019, prohibiting a historic reestab-
lishment of checks and balances on the Executive
Branch’s war powers.

The Biden Administration Intends
to Continue the Practice

The Biden administration’s views on the 2001 AUMF
have not been fully presented to the public, though
there are some clues as to where the new Command
in Chief stands. Despite then-candidate Biden promis

ing to “end forever wars in Afghanistan and the Mid
dle East”, his administration seemingly sees the 2001
AUMEF as a necessary underpinning in at least some
of its counterterrorism operations still occurring in
the Middle East.?® General Milley, Chairman of the
Joint Chiefs of Staff, said as recently as June that the
“2001 AUMEF is the one we need to hang on to...it
is the crit
ical one for us to continue operations”.”’ Still, the ad
ministration has left a door open for reform, saying
it will work with Congress to ensure that outdated
autho rizations for the use of military force are re-
placed with a narrow and specific framework”.?®

This emphasis of reform is further emphasized through
the Biden Administration’s support of H.R. 256, a res
olution in the House of Representatives that would
repeal the Authorization for Use of Military Force
Against Iraq Resolution of 2002 (2002 AUMF).” As
context, the 2001 AUMF provided the domestic legal
authority needed for the Bush administration’s 2003
invasion of Iraq. It was then subsequently used by the
Obama Administration to end its military campaign
against Isis and again by the Trump Administration as
the basis for its strike on the Iranian General Qassem
Soleimani in 2020.% If successfully repealed, it would
be the first time and half a century the use of force
authorization has been repealed by Congress. Having
said that, the success, if realized, is far less meaning
ful for matters of peace and war. As General Milley so
aptly points out, “no current U.S. military operations
depend on the 2002 AUMF and thus its repeal would
not affect the United States ongoing Wars”.*! This re
peal costs the Biden administration little to nothing
in the context of the continued existence of other war
powers, including the 2001 AUMF. It simply makes
the latter’s repeal or revision all the weightier.

The 2001 AUMF Poses a Number of
Threats to the Constitutional Sepa-
ration of Powers

The tendency of previous Presidencies to rely heav-
ily on the 2001 AUMF to authorize military action
against a broad range of previously undefined coun-
terterror ism targets has raised a number of concerns
among scholars, analysts, and congressmen alike.
Many of these issues concern the role of Congress
in presiden tial war-making and in U.S. military ac-
tion in general. In particular, many have questioned
what Congress’s constitutional role is in declaring,
funding, and even executing war and other counter-
terrorism activities that have been authorized under
the declaration. While the current administration
remains committed to work
ing with Congress to amend and eventually repeal
the 2001 AUMEF, it as well as previous administra-
tions have each testified to the fact that actions thus
far sanc tioned under the 2001 AUMF were then and
are now valid uses of presidential war powers.

An Unprecedented Expansion of
Presidential Authority

The first procedural concern of the continued exis-
tence of the 2001 AUMF is that in maintaining it, the
2001 AUMEF as current law might complicate con-
gressional efforts to shape future authority granted
to the Presi

dent to use military force against other threats, which
will be especially important when settling the ongo-
ing debate over authorizing military force against
the Is lamic State.®

Because the 2001 AUMF limits the scope of what
op erations can be authorized to only those against
tar gets involved in or associated with the Septem-
ber 11, 2001, terrorist attacks, the implementation
of the 2001 AUMF required the creation of frame-
works and procedures that would standardize the
determination of which uses of force fall under the
2001 AUMEF’s authority and which don’t. A result of
this, however, was an almost unilateral abdication
of interpretation to the executive branch, wherein
presidents could decide how and when the AUMF
applied without Congressio nal approval.

The Obama Administration’s use of the AUMF per
fectly exemplifies this problem. It was allowed to de
termine for itself which interpretations of the scope
fell within the overall framework of the presidential
authority to use military force against those who
pose a threat to U.S. national security. As a result, it
was allowed to make statements without congressio-
nal ap proval or oversights such as:



e The 2001 AUMF is primarily an authorization
to enter into and prosecute an armed conflict
against Al Qaeda and the Taliban in Afghani
stan.’

e The 2001 AUMEF authorizes the President to
use military force against Al Qaeda and the

Taliban outside Afghanistan, but such uses of
force must meet a higher standard of threat

to the United States and must use limited,
pre cise methods against specific individual
targets rather than general military action
against ene my forces.'”

e Because the 2001 AUMF authorizes U.S. in
volvement in an international armed conflict,
the international law of armed conflict in-
forms the authority within the 2001 AUMF.
This law permits the use of military force
against forc es associated with Al Qaeda and
the Taliban as co-belligerents; such forces
must be operating in some sort of coordi-
nation and cooperation with Al Qaeda and/
or the Taliban, not just share similar goals,
objectives, or ideologies.!

Another example of this was when the Obama
Admin istration used the 2001 AUMF to authorize a
U.S.-led coalition to begin airstrikes against ISIS in
Irag on August 7%, 2014, and quickly expanded the
campaign to include Syria in the following days.'? In
total con trast to the above interpretation, the Obama
Adminis tration’s 2014 notification of the use of
force to Con gress to inform them of the airstrikes
and other military movements in Iraq and Syria
posited that the “2001 AUMEF authorized the Presi-
dent to order certain U.S. military strikes against the
Islamic State in Iraq and Syria, as well as the Kho-
rasan Group of Al Qaeda in Syria”."” This dependen-
cy on the 2001 AUMF marked a notable shift in the
Administration’s previously stat ed interpretation of
the 2001 AUMEF’s authority in two important ways.
First, the Administration’s military campaign against
the Islamic State marked the expan sion of the scope
of military operations undertaken outside of Afghan-
istan under 2001 AUMEF authority to now include
Iraq and Syria, whilst also establishing precedent to
include many others. Second, the authori ty of the
2001 AUMEF no longer needs to be justified in asso-
ciation with September 11, 2001, terrorist attacks so
long as the reasons for the proposed use of military
force rest on regional stability and counterterrorism
efforts generally.

The Constitutional Separation of Powers
in War Making

Related to the unparalleled expansion of Presidential
War Powers is the conversation on the Congressional

War Powers. Presidents have demonstrated greater
power to wage wars since the end of World War 11, but
no legislation has relinquished as much of Congress’s
role in war-making as the 2001 AUMF.

Article I, Section 8, Clause 11 of the U.S. Consti-
tution grants Congress the power to declare war.
The Presi dent, however, derives the power to direct
the military only after a Congressional declaration
of war from Ar ticle II, Section 2, which names the
President Com mander-in-Chief of the armed forces.
These provisions clearly stipulate cooperation be-
tween the President and Congress regarding military
affairs, with Congress declaring and funding the op-
eration and the President directing it. Some scholars
believe that because Con gress was the body respon-
sible for the enactment of the 2001 AUMTE, it direct-
ly and explicitly “abdicated” its role in directing the
use of U.S. military force to counter terrorist threats
by allowing the President to move forward with the
power of declaring and design ing operations abroad.
Others contend that Congress’s authorization of the
use of military force was made in haste during the
initial reaction to the September 11, 2001 attacks,
and their subsequent inability to further legislative
action to tailor the use of such force to cur rent cir-
cumstances showcases that no one in a “clear state
of mind” would’ve made such a decision as easily

as we did.* This is because they believe, in any other
situation, such a decision would’ve been unrealistic.

Moreover, many laments how Congress has neither
voiced concerns over transparency nor asserted its
role in decision-making as designated in the 1973 War
Powers Resolution and subsequent legislation. With
the Obama Administration’s unprecedented reliance
on and expansion of the 2001 AUMF authority to ex
ecute its military campaign against the Islamic State
and the Trump Administration’s further expansions of
these policies, many have called for the 2001 AUMEF’s
repeal as well as the termination of any newly enacted
authority within three years as a direct result of what
they’ve seen when Congress has no oversight over
war. It’s clear there is a call to find a swift legislative
end to the seemingly blank check for war.
Proponents of limited Congressional control over
the U.S. military contend that so long as a war has
been de clared by Congress, which was what the
2001 AUMF effectively did with the War on Terror,
the President has complete authority to wage it as
he deems fit. They interpret all actions taken under
the 2001 AUMF as simply uses of force under a
unilateral declaration of war. Legal experts Noah
Feldman and Samuel Issacha roff explain that while
the Constitution empowered Congress to make and
end war, it intended the pres ident to have the pow-
er to wage war effectively, once an authorized war
was begun.”® They further that “in the modern era,
no country—not even a parliamentary democracy—



has been so foolhardy as to place a war under the
guidance of a legislative body, rather than a single,
unified command”.

In response to this, it must be noted that a President’s
power to wage war effectively as defined by the Con
stitution is not meant to be without Congressional
oversight or transparency, and another equally if a
not more important part of the constitution stipulates
a sys tem of checks and balances on our three sys-
tems of government. Recognizing that the President
has time and time again over the last two decades
intentionally side-stepped Congress while waging
war and done so to less than effective results proves
that the Presiden tial War Powers, constitutionally
sanctioned or oth erwise, continue unchecked. Even
now, there remain ongoing concerns that transpar-
ency in the Executive Branch is waning with regard
to its operations under the 2001 AUMEF, particularly
with regard to the use of unmanned aerial vehicles
(UAVs). Consequently, regardless of whether or

not this shift of war pow ers from Congress to the
President is constitutional ly sound from the perspec-
tive of war powers, it’s not with regard to the system
of balances our country was founded upon, and that
alone is a reason to stipulate a shift back towards
Congressional oversight of war.

“The president has been commander in chief since
1789, but this notion that they can go to war when-
ever they want, and [ignore] Congress, that’s a post-
World War II attitude,” says Louis Fisher, scholar in
residence at the Constitution Project.*’

The Boundless Scope of the 2001 AUMF

Many assert that, by its own terms, the 2001 AUMF
has become obsolete. After all, its originally intend-
ed focus was to directly prevent the perpetrators of
the Sep tember 11, 2001, attacks from carrying out
anything further against the United States and its
allies, and that objective is nearly complete. Most of
the individuals identified as having been involved

in the attacks have been killed or captured.* Despite
this, the 2001 AUMF remains a critical part of the
executive branch’s jus tification for expanding efforts
against Al Qaeda and other counterterrorist threats
globally. Administration officials from all four pre-
vious presidential administra tions have asserted the
2001 AUMF as a key authority to conduct counter-
terrorism operations in “any country where terrorist
groups operate and plan to attack the United States
or U.S. interests”.**

Of note is the exclusion of both ‘Al Qaeda’ and the
Taliban from the exact language of the resolution. Al
though the Bush Administration did publicly identify
the former as well as individuals associated with the

group as the perpetrators of the attack, and the latter
as an entity harboring these actors, these actors were
in tentionally not named in the 2001 AUMEF’s lan-
guage. As a result, presidents have been empowered
to target non-state actors, to as specific as the indi-
vidual level, instead of only states.

Aided additionally by the lack of geographic and tem
poral scope in the written legislation and a number
of extensive judicial and executive expansions, the
execu tive branch has targeted terrorist groups that
have only negligible connections to the groups who
perpetrated or supported the September 11, 2001,
attacks. An ex ample of this is the Obama Admin-
istration’s citation of the 2001 AUMEF as the legal

justification for U.S. military airstrikes and other

operations against forc es of the Islamic State and
the Khorasan Group of Al Qaeda in Iraq and Syria
in late 2014. Many members of Congress believed
this to be an entirely new mili tary campaign that
would require a separate congres sional authoriza-
tion but because no new authorizations were ever
passed (despite multiple proposals in both the 113th
and 114th Congress), the Obama Administra tion, as
well as the Trump Administration, continued to rely
on the 2001 AUMF and other authorities for their
efforts against the Islamic State.

Members of Congress who support the continued use
of the AUMF, however, suggest that this isn’t the en
tire story. They contend that despite being generally
considered a broad authorization, the 2001 AUMF is
nonetheless technically limited in scope— military
movements and operations authorized under the 2001
AUMF can only target only those who perpetrated
or supported those attacks. Though seemingly broad,
this limitation is important and direct from it came a
num
ber of instituted procedures from the prior three ad
ministrations to help determine which actors are
lawful targets of military force and which are not.
Moreover, language and procedures have been
added to determine which parts of the world such a
force might be used.

Additionally, many lament that the 2001 AUMF
was already a compromise and a notable improve-
ment from the legislation originally proposed by the
Bush Administration in the wake of the September
11, 2001, attacks. The originally proposed resolution
would have provided the authority to use military
force against all terrorist threats generally, not only
against Al Qaeda and the Taliban, regardless of their
connection to the 2001 attacks:

Resolved by the Senate and the House of Rep
resentatives of the United States of America
in Congress assembled—



That the President is authorized to use
all necessary and appropriate force against
those nations, organizations, or persons he de
termines planned, authorized, harbored, com
mitted, or aided in the planning or commis-
sion of the attacks against the United States
that occurred on September 11, 2001, and to
deter and pre-empt any future acts of terror-
ism or aggression against the United States.

This resolution and the subsequent revision to include
a more limited scope is often cited as proof that Con-
gress deliberately chose to limit the presidential au-
thority. In response to this, it must be remembered
that a bet

ter solution isn’t always itself good. The 2001 AUMF
already being a compromise in legislation proves not
that it’s a good resolution, but instead, that Congress,
even in its compromises, sometimes acts too quickly
and without fully realizing the situation at hand.

Controversial Activities and Policies Un-
der the 2001 AUMF

In addition to the general, procedural concerns with
the 2001 AUMF’s duration, scope, and applicability,
many of its authorized activities have come under
scrutiny for the harm and casualties caused.

Detention of Terrorism Suspects
and Enemy Combatants

Many have objected to the detention practices first in
stituted under the AUMF by the Bush Administration
regarding terrorism suspects and enemy combatants,
regardless of citizenship status— in other words, in
cluding U.S. citizens— believing that the conditions
at the Guantanamo Bay Detainment facilities are in
humane. Moreover, many cite the indefinite deten-
tion of certain individuals, the use of rendition to
foreign governments, and constitutional due process
concerns as reasons to revisit the 2001 AUMEF’s au-
thorization of the use of the facility as well as how
the resolution itself covers activities such as deten-
tion, torture, and more.

Unmanned Aerial Vehicles

One of the controversial activities invoked using the
2001 AUMF’s authority by any President is undoubt
edly the Obama Administration’s increased use of un
manned aerial vehicles (Drones) to target and strike
terrorist elements abroad, away from the convention
al battlefield. Not only is the practice of drone strikes
not sufficiently transparent— leaving Congress and
the public alike without any information to provide
good or need oversight— but the drones themselves

target far too many individuals that have no stake in
the war the U.S. is fighting.’ Of the 563 drone strikes
undertaken by the Obama Administration, an estimat
ed 380 to 801 civilians were killed and there was a
noted emphasis on the targeting of low-level terrorist
operatives.’’ The involvement and subsequent killing
of U.S. citizens brings up a number of constitutional
due process concerns in addition to the moral and eth
ical ones commonly cited.

Domestic Use of Military Force

A number of government officials have indicated that
the 2001 AUMF could, in the near future, authorize
a domestic use of U.S. military force. Though highly
criticized, this view comes with a number of unprec
edented concerns about the U.S. military’s role over
U.S. citizens. Critics, however, are quick to interject
stating that because 2001 AUMF does not contain ex
plicit language for the use of force “within the Unit-
ed States,” it does not meet the applicable legal re-
quire ments for the use of U.S. military force domes-
tically under the Posse Comitatus Act (which states
that the military cannot be used on U.S. territory to
execute the law unless expressly authorized by the
Constitution or an act of Congress).* In response,
many that hold this concern are quick to point out
that the Article II Pres idential War Powers could be
a potential loophole.*

Furthering this, Obama Administration officials stat
ed in 2016 that they believe domestic uses of mil-
itary force should only be permitted in “the most
extraor dinary circumstances”, and when such action
is “nec essary to neutralize an identified domestically
based threat to U.S. national security”.*’As a result,
however likely the event may be, the issue of wheth-
er the 2001 AUMF could legitimately be interpreted
to authorize domestic military action without specif-
ic authorizing language remains of concern.

A Path Forward: Recommendations
For AUMF Reform

For the last twenty years, Presidents Bush, Obama,
and Trump have depended on the 2001 AUMF as
the almost sole authority for a very broad range of
U.S. counterterrorism operations against people and
groups related to the September 11, 2001, terrorist
attacks, in

cluding the recently concluded military operations in
Afghanistan, the more than 600 drone strikes autho
rized by the Bush and Obama administration in Af
ghanistan, Pakistan, Yemen, Somalia, Syria, Iraq,
and Libya, as well as the detention of thousands of
persons in detention centers around the world.

Members of Congress have understandable and val



id concerns regarding the continued existence of the
2001 AUMF and the issues outlined above warrant
a repeal. More than that, however, it’s imperative
that such a repeal is accompanied by a complete shift
and increase in congressional oversight over military
force authorizations. The resolution has for too long
been a terror authorization for the U.S. Commander
in Chief and the actions taken under it prove not only
that re

peal is necessary, but also that the authorization for

use of military force should not lay in the hands of
a single world leader, and instead be in the hands of

Congress.

Repeal the 2001 Authorization For Use of

Military Force and Reasserting
Congressional War Powers

To solve the issues outlined above, Congress must
reas sert its authority over war authorized both
through the Constitution and the 1973 War Powers
Resolution and reject the militarized approach to
counterterrorism that the 2001 AUMF proliferated.
The 2001 AUMEF should be repealed without re-
placement. Only by repealing the 2001 AUMF will
Congress be able to meaningful ly curb the executive
overreach characteristic of the actions taken under
the authorization by the previous four presidential
administrations.

Opponents may argue that repealing the 2001 AUMF
isn’t the only way to ensure congressional oversight
and that an amendment to the legislation is a bet
ter-suited solution. That said, even if congressional
oversight could be added, though amendments, to the
original legislation, there is no longer a need for the
2001 AUMEF as written given its original objectives
have already been realized. Moreover, if congressio
nal oversight was added to the legislation in the way
that it needs to be, it would remove all of the assets
that continue to make the 2001 AUMEF the primary
le gal framework for U.S. war-making. Namely, it
would remove the President’s ability to act as swift-
ly as he once had, it would emplace geographic and
temporal limits to the actions the legislation could
authorize, and it would like include a sunset clause
to see the eventual repeal of the legislation anyways.
Resultantly, the con tinued existence of the 2001
AUMF, even with amend ments, isn’t fruitful.

Require the Use of Specific, Unequivocal
Language in Future Authorizations

The most notable expansion of scope of the 2001
AUMF was the Obama Administration’s move to in
clude “associated forces” of Al-Qaeda in the targeted
groups of the authorization. This language did not
exist at the time of the attacks and it demonstrates

the need for greater specificity in authorizations and
resolutions regarding war powers moving forward.
Any future res olution authorizing the use of military
force should in clude the following:

e Sunset clause: Every AUMF should have
an automatic expiration date and Congress
should set a standard expiration timeline (ex.
3 years) that Presidents must receive authori-
zation to deviate from."

e Clear military targets: To avoid the unau-
tho rized expansion of war and war-fighting tar
gets, Congress should identify a clear objective
for using force and require a specific citation of

each group or country that the U.S. is waging
war against, whilst also specifically prohibiting

any unauthorized use of each new AUMEF.*#

e Geographic restrictions: To avoid the unau
thorized expansion of war to encompass pre
viously unrelated and uninvolved territories,
Congress should require the specification of
the exact geographic locations in which mili
tary operations are being authorized.*

Additionally, if existing authorizations, such as those
passed in 1957, 1991, and 2002, are not repealed,
they should be updated to adhere to the above re-
quirements.

Define “Hostilities” As Referenced In the
1973 War Powers Resolution

Notably, the 1973 War Powers Resolution did not de
fine “hostilities,” despite the word being one of its key
terms. This omission has since been used by many
to argue that military action did not qualify under it.
In 2011 specifically, Obama argued that the United
States’ involvement in a military campaign against
Muammar Gaddafi’s regime in Libya—a campaign
that lasted over six months, included a U.S. bombing
campaign and the deployment of 11 naval ships, and
ended with the overthrowing and death of Gaddafi
himself~—did not amount to “hostilities.”* Congress
should close this loophole by defining “hostilities”
to include, at a minimum, “armed conflict” or “clear
and present danger of armed conflict,”.

Require Increased Transparency From the
Executive Branch On All Uses of Force

In 2013, the Pentagon told Members of Congress
that the full list of Al-Qaeda “associated forces” with
whom the U.S. was either “at war” with or “authorized
to use force against” was classified.* This is one of the
many examples of how the Executive Branch has not
only used the 2001 AUMF to justify military forces
against an increased number of only tenuously relat
ed “associated forces” but they have also used its au
thority to further conceal their military operations and



counterterrorism objectives. The secrecy is even great
er regarding the UAV drone strikes, particularly those
undertaken by the CIA in Pakistan and Yemen under
the Obama Administration.* Since the 2001 AUMEF’s
passage, the Executive branch has withheld critical in
formation about its drone campaigns and paramilitary
operations from Congress and any method of reform
should include requirements for purposeful and swift
consultation with Congress whenever U.S. govern
ment employees of any status are involved or about to
be involved in armed conflict. Mechanisms for public
notice can be further explored.

Opponents argue that increased transparency in this
regard is a risk to U.S. national security but this only
proves that it should be pursued cautiously. Consti
tutionally, the Executive branch was never meant to
have this much-unchecked power and an increase

in transparency will not only shift the war powers
back to their constitutionally designated allocations
but simi larly set the precedent that the Executive
Branch, in all areas, needs to cooperate more with
the other branches of the government.

Further Recommendations For Re
form

In addition to the above reforms, more empha-

sis should be placed on counterterrorism efforts

that don’t involve military force. A perfect foreign
policy strat egy would attempt to balance all three
tools available to it to complete its goals: defense,
development, and diplomacy. Unfortunately, the
United States and other global superpowers rely far
too heavily on their mili tary might to complete their
objectives; and the 2001 AUMEF is only the first
example.

Such non-defense actions might include disrupting
terrorist financing and communications networks,
promoting economic development and assistance pro
grams to populations vulnerable to terrorist influ-
ence, and increasing law enforcement actions to
arrest and prosecute terrorist suspects.

Conclusion

Though the argument that the 2001 AUMF was an
ex pected and appropriate response to the September
11® 2001 terrorist attacks can be made, the United
States and its Congress cannot let their emotions
from that tragedy continue to blind them from what
the legisla tion has become. In 60 words on Septem-
ber 16", the United States would begin the Global
War on Terror, encompassing not only their mili-
tary but the militaries of many allies aboard, and

it would come at the cost of thousands of innocent
lives and Congress’s powers over war making.

The importance of the latter cannot be overstated.
The U.S. Constitution outlined the need to sepa-
rate exec utive and legislative control over U.S. war
making to ensure the proper checks and balances on
each branch. With how the 2001 AUMF has ex-
panded the executive branches power over the U.S.
military and over gov erning general, what we’ve
seen 1s an unprecedented amount of congressional
sidestepping and executive warmongering. When
the Chief Executive answers to no one when ap-
proving actions of war, he has proven time and time
again that he will do whatever he feels necessary

to achieve his goals. It’s time the legislative branch
takes back the blank check it gave the executive
nearly two decades ago.

The expansion of the use of military force relating to
the 2001 AUMEF is one of the most contentious mil
itary issues surrounding the Commander-in-Chief

to day and it will likely stay that way until repealed.
The actions taken under the 2001 authorization are a
prime example of the harms of an unchecked exec-
utive pow er, and Congress and the American public
must do all everything in their power to prevent it
from growing. Resultantly, only a repeal of the 2001
Authorization for Use of Military Force, accompa-
nied by protections preventing a replicate legisla-
tion, will solve for the is sues the AUMF creates and
perpetuates abroad.
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