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EXECUTIVE SUMMARY

American military actions—most not subject to public scrutiny or congressional ac-
countability—have occurred in at least 20 countries in 20 years. These military op-
erations have been made possible through increasingly broad presidential war pow-
ers, despite the fact that the Constitution reserved most war powers for Congress. 

In addition to over half a million lives lost in these military operations and trillions spent, this 
executive encroachment on war powers has eroded governmental accountability, civil rights, 
democratic institutions, and the role of the public and Congress in war making.

This executive overreach in military affairs has occurred in a variety of ways, particularly 
through Congress’ passage of the 2001 and 2002 Authorizations for Use of Military Force 
(AUMF). Yet many scholars have described a broader trend in the past several decades of in-
creasing executive power in military affairs, such as presidents justifying unilateral operations 
through their inherent authorities as president and through international organizations. 

Given the existing damages done and the threat of future blunders, it is critical to put more lim-
its on presidential military power. The 2001 and 2002 AUMFs should be repealed. Bills such as 
the Senate’s National Security Powers Act or the House’s National Security Reforms and Ac-
countability Act should be passed. These bills define key terms, shorten the presidential ability 
to have hostilities unauthorized by Congress from sixty to twenty days, automatically cut fund-
ing off when the president conducts military operations without congressional approval, and 
mandate that future AUMFs are more specifically defined. These policy items would be good 
first steps in helping to better prevent future unilateral presidential military actions and restore 
congressional oversight to war making. 
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An Imbalance of Powers

Yemen. Somalia. The Philippines. Djibouti. And 
American military operations in many more countries 
across the world. Over 929,000 lives lost and eight 
trillion dollars, according to Brown University’s Costs 
of War project.1 No American voted for these military 
operations, despite a system of governance which hy-
pothetically is representative of the public’s interests. 
Americans’ elected representatives did not vote on all 
of these military operations, either. Rather, many of 
them have been allowed as a result of an increasing 
trend in recent decades concentrating war powers in 
the executive branch instead of the legislative branch. 
This increasing executive encroachment on the bal-
ance of powers has facilitated unnecessary American 
military aggression abroad that has not been subject 
to public scrutiny or congressional accountability. 

In Professor Sarah Burns’ book, The Politics of War 
Powers: The Theory and History of Presidential Uni-
lateralism, she describes how war powers were divid-
ed among the three branches of U.S. government. She 
stated, “The delicate separation and overlap of powers 
in the realm of war are designed to provide presi-
dents a sufficiently large sphere of unilateral action 
to maintain security while simultaneously requiring 
congressional input for any large or sustained opera-
tion.”2 An idea built into the separation of powers was 
that the branches must work together, and as many 
understand it, the president’s war sphere was designed 
for defensive actions, while legislative powers ex-
tended it beyond that. In the words of James Madison, 
the balance of powers allowed for “ambition to check 
ambition.”3 Yet arguably, according to many scholars, 
the United States has strayed from this vision: instead, 
the executive enjoys unilateral military power with 
little congressional oversight. 

Recent AUMFs Have Led to Unneces-
sary Conflicts and Dramatically 
Extended Executive Military Power 

The 2001 and 2002 AUMFs mired U.S. troops in mil-
itary operations in over 20 countries, many of them 
unrelated to the war authorizations’ original mandates 
and expanded presidential war making powers.4 Both 
AUMFs need to be repealed by Congress. 

The 2001 AUMF Expanded Presidential 
Power Beyond Its Original Remit

Three days after the 9/11 terror attacks, Congress 
passed S.J. Res. 23, a joint resolution “To authorize 
the use of United States Armed Forces against those 
responsible for the recent attacks launched against the 
United States.”5 S.J. Res. 23 was signed into law by 
President W. Bush on September 18, 2021, becoming 
Public Law 107-40, known as the 2001 Authorization 
for Use of Military Force (AUMF).6 

The bill granted the president the power “to use all 
necessary and appropriate force against those nations, 
organizations, or persons he determines planned, au-
thorized, committed, or aided the terrorist attacks that 
occurred on September 11, 2001, or harbored such 
organizations or persons, in order to prevent any fu-
ture acts of international terrorism against the United 
States by such nations, organizations, or persons.” As 
the Congressional Research Service noted, this was 
the only AUMF passed by Congress which authorized 
military force against “organizations and persons.”7 
The bill did not include a sunset clause; up until that 
point, nearly a third of AUMFs had included one.8 

The bill was passed unanimously by Congress, with 
the exception of one dissenting vote from Represen-
tative Barbara Lee. She was afraid that the bill too 
broadly defined the executive’s power;  Lee cited the 
memorial service she had attended that same day in 
her dissent: “As we act, let us not become the evil that 
we deplore.”9 

Although she was harassed by the public for her 
decision, Lee’s dissent was prescient. The executive 
branch has used the 2001 AUMF to justify a range of 
expansive presidential powers and military operations 
in the ensuing twenty years. At least 41 military oper-
ations have been in at least 20 countries, ranging from 
Georgia to Djibouti to Ethiopia to Iraq.10 A letter from 
a coalition of groups advocating to repeal the 2001 
AUMF noted, “This sustained use of military force is 
the longest in U.S. history, having lasted longer that 
[sic] the Civil War, World War I, and World War II 
combined.”11 

Although not named explicitly in the AUMF, which 
just stated it targeted those who perpetrated 9/11, 
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Congresspeople had intended for the targets of this 
AUMF to be Al Qaeda and the Taliban.12 Howev-
er, over the years, many of the presidential military 
actions that have been justified via the 2001 AUMF 
have been unrelated to the law’s original 9/11 enemy 
mandate. For example, the 2001 AUMF was used by 
President Obama to justify military action against 
the Islamic State, even though the Islamic State did 
not exist in 2001, and Al Qaeda and the Islamic State 
had been fighting against each other since 2014.13 
This maneuver was achieved through another aspect 
of the 2001 AUMF, that was not in the bill’s original 
language: the tack-on of “associated forces,” first 
done by President Bush and continued by successive 
presidents, to expansively refer to groups other than 
Al Qaeda and the Taliban.14 The public may not even 
ever know the whole scope of these conflicts initiated 
by the executive—the full list of entities the U.S. is 
fighting against is classified.15 

In addition to being the justification for military 
operations, the 2001 AUMF was also the justification 
for President Bush’s indefinite detention program at 
Guantanamo Bay.16 As the Congressional Research 
Service noted, “the George W. Bush Administration 
claimed that the President’s Commander-in-Chief 
authority entails inherent authority with respect to the 
capture and detention of suspected terrorists, author-
ity he has claimed cannot be infringed by legislation, 
meaning that even criminal laws prohibiting torture 
were deemed inapplicable to activities conducted pur-
suant to the President’s war powers.”17 While this was 
challenged legally, the Supreme Court upheld that 
because Congress had passed the 2001 AUMF, this 
use was an allowable extension of the war. This 2004 
Supreme Court action also was used as the justifica-
tion for the Bush administration to conduct extensive 
surveillance on American citizens via the National 
Security Agency.18 

The 2002 AUMF

Public Law 107-243, the Joint Resolution “To autho-
rize the use of United States Armed Forces against 
Iraq” is known as the 2002 AUMF. While it served as 
the “the green light for the George W. Bush adminis-
tration’s ill-advised invasion of that country in 2003” 
in the words of Stephen Walt, the 2002 AUMF was 
used in legally creative ways by presidents after Bush 
to apply to other, unrelated military operations. These 

include President Obama’s 2014 campaign against 
ISIS—for which the 2002 AUMF was a partial justifi-
cation—as well as President Trump’s 2020 assassina-
tion of Iranian General Qassem Soleimani. 

The law is not necessary, according to the Biden ad-
ministration—no current military operations rely on it 
—and the House has recently repealed it.19 According 
to Brian Finucane, if the law is repealed by the Sen-
ate, “it would be the first time in 50 years that a use of 
force authorization had been terminated by Congress. 
Appropriately enough, the last time Congress re-
pealed such an authorization it was the Gulf of Tonkin 
Resolution, the principal statutory authority for the 
Vietnam War.”20 

Even though no presidential military operations are 
presently being justified by the 2002 AUMF, it is 
imperative that it is repealed by the Senate. Like the 
2001 AUMF, the 2002 AUMF far too widely extend-
ed executive power. The fact that President Trump 
was able to unilaterally bomb an important Irani-
an leader and use the 2002 AUMF as justification 
demonstrates the danger in allowing it to remain on 
the books and remain an ever-constant overreach of 
executive privilege. As Harvard University Profes-
sor Stephen Walt said of the 2001 and 2002 AUMFs, 
“Extending congressional authorizations in this way 
makes a mockery of the rule of law as well as the 
more fundamental principle that presidents should not 
be able to go to war on their own or expand military 
actions beyond their original mandate.”21

Other Expansive Presidential 
Military Powers 

Although the conversation around war powers typi-
cally focuses on the 2001 and 2002 AUMFs, they are 
not the only mechanisms that have extended execu-
tive military power in recent years. Presidents have 
frequently used resolutions and agreements from in-
ternational organizations, as well as justifications that 
they have the constitutional authority because they 
are commander-in-chief and/or have “foreign affairs 
authority” under their Article II constitutional powers, 
to justify military operations which have not explicit-
ly been approved by Congress.22 Military operations 
justified by presidents in such ways include President 
Truman in South Korea, President Clinton in Bos-
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nia & Herzegovina, and President Obama in Libya. 
Examining the ways in which presidents have justi-
fied these executive-led military operations is useful 
in better understanding how presidents have utilized, 
and in some cases over-extended, executive war 
powers.23 Some scholars point to Truman’s Korean 
War decision as the point where the executive branch 
began to greatly expand military powers, while other 
scholars point earlier, such as to World War II.24 

Truman Justified the Korean War With 
UNSC Resolutions

President Truman broke with precedent at the time by 
sending troops to South Korea in 1950 without con-
gressional approval for the military action. This in-
stance, along with a litany of other trends and chang-
es, has helped to shift the delicate balance of powers 
away from Congress’ constitutionally mandated war 
powers and to the executive overreach in conducting 
military operations that we see today. Burns charac-
terized this shift as one in which presidential searches 
for justifications for the use of force changed; she 
stated “Starting with Franklin D. Roosevelt (FDR), 
presidents started looking for legitimacy from their 
lawyers rather than authority from Congress”—a phe-
nomenon that is problematic because it circumvents 
the constitutional process while over-extending the 
executive branch.25 

In 1950, President Truman sent troops to South Korea 
without congressional authorization or approval, 
claiming that both his own presidential authority and 
UN Security Council resolutions served as appro-
priate justification.26 Notably, Burns points out that 
Truman did not claim to need congressional autho-
rization—despite the constitutionally mandated war 
powers of Congress.27 In 1951, he sent troops to Eu-
rope; the justification was that he had “‘constitutional 
powers as Commander in Chief… to send troops any-
where in the world’” —a justification that likely does 
not hold up to light, given that it would obliterate the 
Constitution’s balance of powers.28 

Clinton Justified U.S. forces in Bosnia & 
Herzegovina With NATO

In 1994, U.S. troops were sent to Bosnia & Herze-
govina as part of NATO efforts. There was no con-

gressional authorization approving these U.S. forces; 
rather, President Clinton pointed to NATO and his 
Commander-in-Chief and presidential powers, which 
allowed him the “constitutional authority to conduct 
U.S. foreign relations.”29 As a Congressional Research 
Service brief noted, Clinton “protested efforts to re-
strict the use of military forces there and elsewhere as 
an improper and possibly unconstitutional limitation 
on his ‘command and control’ of U.S. forces.”30

Obama Justified Libya Action With a 
UNSC Resolution

In an example which in part helps demonstrate how 
the 1973 War Powers Resolution has been mis-used 
by presidents seeking to avoid having to approve 
military operations in Congress, in 2011, President 
Obama sent U.S. forces to Libya under the pretext of 
a UN Security Council resolution. He did not get con-
gressional approval, and justified the action by stating 
that the operations were “limited” and that he had the 
power via “‘constitutional authority, as Commander 
in Chief and Chief Executive and pursuant to his for-
eign affairs powers, to direct such limited military op-
erations abroad.’”31 A Department of Justice Office of 
Legal Counsel opinion specifically cited the historical 
precedent of executives having the powers to conduct 
small-scale military operations without congressional 
authorization.  It is important to examine examples of 
these executive uses of military power so that policy 
to right size war powers can be designed effectively. 

Executive Overreach Has Had 
Extraordinarily Damaging Effects

The effects of the U.S. constantly being engaged in 
military operations are innumerable and negative, 
from exacerbating global refugee crises, diverting 
taxpayer funds to defense when they could be spent 
better fighting climate change or pandemics, and the 
lives around the world lost. There are also many sec-
ondary forms of damage which will likely reverberate 
for years to come. 
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The Role of Public Opinion and Public Ac-
countability in War Has Been Eroded

The secrecy of much of the military operations con-
ducted by the president through this executive over-
reach is damaging and worrisome. As mentioned in 
the AUMF section, the full list of entities the U.S. is 
in military operations against via the 2001 AUMF 
is classified. If the public is not even aware of the 
military actions the US is engaged in and does not 
have a say in what the groups are because of lack of 
congressional action on repealing the 2001 AUMF, 
then the war making process cannot be described as 
democratic. As Brian Finucane pointed out, “Such 
secrecy strains the notion that the war on terror enjoys 
democratic legitimacy.”32

Because of the enormous implications of going to 
war, wars should be informed by the public’s de-
sires and by public debate among elected officials. 
Executive overreach made possible by the 2001 and 
2002 AUMFs effectively has steamrollered over the 
possibility even of discourse around decisions about 
whether or not to engage in military operations. This 
is both anti-democratic and dangerous. At the very 
least, exposing potential executive military plans to 
Congress allows for them to be debated, and for Con-
gress to help steer the foreign policy of the country. 
It does not necessarily mean better military decisions 
will be made – but it ensures that the groundwork to 
form better policy, or agitate against bad policy, is in 
place in Congress. 

In a letter a coalition of groups wrote advocating 
to repeal the 2001 AUMF, they pointed out that, 
“Congress has never debated and voted on the uses 
of force, outside of Afghanistan, that the Executive 
Branch claims are authorized by the 2001 AUMF. 
The vast majority of members of Congress were not 
in office when this authorization was passed. Of the 
435 current members of the House, only 67 of them 
(15.4%) voted for the 2001 AUMF, and only 35 
sitting Senators voted for it. Indeed, more than 80% 
of current members of Congress have never voted on 
this authority.”33

Although it does not presently exist in any satisfac-
tory form, the role of the public in war making is an 
important one. As the Vietnam War in part showed, 
public opinion can have an impact on the course 

of wars and how the government makes decisions. 
Previous Congresspeople even wanted to expand 
the public’s role in war making: in the early 20th 
century, Representative Louis Ludlow proposed a 
constitutional amendment to have the public vote on 
the U.S.’s engagement in war.34 Legal constitutional 
scholars like Josh Chafetz have even argued that part 
of Congress’ checks and balances come from leverag-
ing tools like public opinion and freedom of speech.35 
Without full public awareness about all of the military 
operations the United States is even engaged in, there 
is no way for the public to ever be wholly knowledge-
able or engaged in protest or discourse about those 
military operations. 

The Damage on Democratic Institutions 
and the Danger of Executive Whim

The president’s ability to conduct military operations 
effectively whenever he wants has had severe impacts 
on American democracy. Democratic institutions, 
human rights, civil rights, and the role of public 
opinion have all been damaged by militaristic execu-
tive overreaches facilitated by the over-extension of 
the 2001 and 2002 AUMFs. Much of these executive 
overreaches are fundamentally anti-democratic in na-
ture, and present concerning precedents for the future 
of U.S. democracy. 

As Sarah Burns stated, “war is the greatest test of 
institutions in a liberal system of government.”36 The 
U.S. has a defense budget in the billions—one person 
should not be able to command all of it on his whims 
and mood alone. Yet disturbingly, that is more and 
more the position the U.S. finds itself in. Specifical-
ly, giving the executive this much power allows him 
to conduct military operations for personal political 
reasons. Burns pointed out, “Presidents do not deploy 
the military for every humanitarian crisis. Presidents 
do not intervene in every civil war. Presidents do not 
act whenever the UNSC passes a resolution suggest-
ing action. They engage when they think it is politi-
cally advantageous. These political objectives do not, 
however, compel action.”37 Some have speculated 
that political reasons were what motivated President 
Trump, embroiled in his first impeachment trial, to 
assassinate Iranian General Qassem Soleimani at 
the specific time he did. Elizabeth Warren stated that 
“Trump is taking us to the edge of war for his own 
political benefit,” and experts wrote in Foreign Policy 



6

that Trump had “subordinated the safety of Americans 
to his own private political fortunes.”38 

Burns also says, “Presidents since Jefferson have 
turned their backs on oppressed people attempting to 
overthrow their oppressors.”39 This excellent point 
deserves further emphasis: while the U.S. frequently 
cites human rights and democratic abuses as reasons 
to militarily intervene in other countries, it does not 
universally intervene in every country where human 
rights abuses are taking place. Frequently the human 
rights abuses cited by the U.S. appear to have just 
been a pretext to commit an operation that the execu-
tive branch had also wanted to do for other reasons.

Human Rights, Civil Rights, and the Dan-
ger of Executive Crackdowns

Having a president with the power to kill any Amer-
ican he deems a terrorist suspect—a right that Bush 
claimed for himself and that was justified by the 2001 
AUMF—is also fundamentally anti-democratic. No 
president should be able to indefinitely detain peo-
ple without cause. Hina Shamsi, the director of the 
ACLU’s National Security Project, said at a Demand 
Progress event that “if any other country had this 
program [of indefinite detention], our political leaders 
would rightly be condemning it. Instead, our country 
is setting a harmful precedent.”40 Indeed, the United 
States has appeared to have condemned other coun-
tries for lesser human rights abuses.

That this executive overreach in military operations 
has empowered so many human rights abuses is both 
disturbing on its own and disturbing in the precedent 
it creates for this over-extended power to potentially 
be applied further. National security reporter Spencer 
Ackerman argues that Trump using the War on Terror 
apparatus against domestic protesters during the pro-
tests for George Floyd is “allowing the war on terror 
to be its most authentic self”—in other words, that the 
executive powers the president has gained via milita-
ristic executive overreach are always at risk of being 
applied domestically, and not globally.41 He stated 
in an interview with Vox, “We might perhaps better 
appreciate it when remembering that in the summer of 
2020, the Trump administration maneuvered a lot of 
the mechanisms of the war on terror against its do-
mestic opponents. There’s going to be another right-
wing administration. It will probably look more like 

Trump’s than not. It may be more competent, and it 
may be bolder, and it will have a precedent blessed by 
Obama’s Justice Department that says if it’s too hard 
to kill people, you declare to be dangerous terrorists, 
just ... sorry.”42 

This danger that Ackerman points out is clear. Burns 
points out that the extent of executive overreach in 
military matters means that “we have started to rely 
on the virtue of the officeholder significantly more 
than relying on the system that keeps all members of 
government accountable.”43 This is not a sustainable 
or healthy situation for the U.S. to be in. Years and 
years of executive overreaches have created danger-
ous precedents that presidents can fall back on to 
justify further overreaches and further over-extend 
executive powers.

Congress Must Reassert Itself

Executive overreach is challenging to rectify, but 
must be combatted to prevent further unnecessary, 
unilateral military operations. Both the 2001 and 2002 
AUMFs should be repealed, and it is critical to pass 
a bill in Congress like the Senate’s National Security 
Powers Act (NSPA) and/or the House’s National Se-
curity Reforms and Accountability Act (NSRAA) in 
order to regain the legislative branch’s war powers. 

Replacing the Current Congressional 
AUMFs 
Efforts have been made to reform and repeal the 2001 
and 2002 AUMFs. Given how the bills have been 
misused by presidents as a pretext for broad execu-
tive overreach and a variety of military operations 
irrelevant to the bills’ intended meanings, it is critical 
to continue the process of repealing these bills. Such 
efforts have not been successful yet, but a variety of 
civil society have been agitating for years and years to 
make this a reality. 

Reforming or repealing the bill in Congress has been 
challenging and doing so requires surpassing many 
hurdles: much of the United States’ foreign policy 
around the globe is reliant on it. In testimony, Joint 
Chiefs Chairman General Mark Milley stated that 
“it is the critical one for us to continue operations.”44 
According to Brian Finucane, “reform of the 2001 
AUMF would impact U.S. policy toward at least 
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Afghanistan, Yemen, Somalia, Libya, Iraq, and Syria, 
not to mention the seemingly intractable matter of 
detention at Guantanamo Bay.”45 

Since current military operations on several conti-
nents are justified by the 2001 AUMF, repealing the 
2001 AUMF would likely mean new authorizations 
would need to be passed to continue these operations. 
Unlike the 2001 AUMF, such authorizations should 
be more clearly defined, include a short sunset provi-
sion, and necessitate specificity about a clearly de-
fined target. 

Ideally, the necessity to pass new authorizations to 
continue the United States’ present military operations 
justified under the 2001 AUMF would mean that the 
utility and efficacy of these operations is debated. 
Hopefully, broader conversations about what the 
United States should be doing in these countries will 
come into the public fora as Congress debates passing 
new legislation, post-2001 AUMF, that would replace 
each present military operation in each country.

The Biden administration has stated it supports 
repealing the 2002 AUMF, which does not presently 
impact any military operations. The House has re-
pealed it, and hopefully the full repeal process will 
come to fruition. 

Older AUMFs Should Also Be Repealed

Two other AUMFs still on the books – the 1991 Gulf 
War AUMF passed under President H. W. Bush and 
the 1957 AUMF to deter communist aggression in 
the Middle East passed under President Eisenhower – 
should also be repealed.46 

These bills are not being used to justify any ongoing 
military operations. Moreover, the foreign policy 
goals and targets they describe do not exist as they did 
when they were passed; they are now relics of bygone 
times. The average age of a Senator is 64, and of a 
House Representative 58, meaning that on average, 
Congresspeople were born the year the 1957 bill was 
passed or several years after it.47 While these AUMFs 
are not presently being used, there is always the pos-
sibility that a future president could abuse their power 
and attempt to cite them to justify military action. 
Were this to occur, because the present Congresspeo-
ple were largely not the elected officials to pass the 

1957 and 1991 bills, it would represent presidential 
action not supported by representative democracy.

There has been bipartisan consensus in Congress on 
the hazard these bills represent. In June 2021, the 
House repealed them with 366 yeas and 46 nays in 
bills sponsored by Representative Abigail Spanberger, 
a Democrat from Virginia, and Representative Peter 
Meijer, a Republican from Michigan.48 

The Importance of Passing the Senate’s 
National Security Powers Act (NSPA) and 
the House’s National Security Reforms and 
Accountability Act (NSRAA)

In addition to AUMF repeal, it is necessary to at-
tempt to claw back war powers by putting in place 
bills such as the NSRAA and/or NSPA, which seek 
to take back war powers from the executive branch. 
The Senate’s National Security Powers Act (S.2391) 
was introduced in July 2021 by Senator Chris Murphy 
(D-CT), and sponsored with Senator Bernie Sanders 
(I-VT) and Senator Mike Lee (R-UT).49 In addition 
to reforming war powers, the bill also reforms emer-
gency powers and arms exports. The NSPA defines 
terms that were undefined in the 1973 WPR and 
shortens the presidential leeway to have hostilities 
unauthorized by Congress from sixty days to twenty 
days. It also prevents future congressional legislation 
from falling into the same trap of the 2001 and 2002 
AUMFs by mandating that future AUMFs have spe-
cific missions, a list of targets, and are only good for 
two years. Additionally, it cuts funding off when the 
President engages in military operations which are not 
authorized by Congress. Critically, the bill also retires 
existing AUMFs. 

The companion bill to the NSPA is the House’s 
National Security Reforms and Accountability Act 
(NSRAA), which was introduced by Representative 
McGovern and Representative Meijer in September 
2021, and like the NSPA serves as reform not only to 
war powers but also to emergency powers and arms 
exports. Like the NSPA, the NSRAA defines terms 
that were undefined in the 1973 WPR, shortens the 
clock from sixty to twenty days, automatically cuts 
funding off when the President conducts military op-
erations without congressional approval, and requires 
future war authorization legislation to have specific 
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targets and a two year maximum limit.50  Unlike the 
Senate version, this House bill does not repeal the 
existing congressional  AUMFs (from  2002, 2001, 
1991, and 1957)—likely, according to Tess Bridge-
man, because there are other proposed laws on the 
books to repeal those bills.51 

Enacting this legislation would hopefully start a 
positive feedback loop: there would necessarily be 
more buy-in from Congress, since the NSPA requires 
Congresspeople to vote every two years on continu-
ing conflict, so American military operations would 
likely become something that Congresspeople and 
candidates campaigned on, and thus more of an issue 
for voters. Bringing military operations back into 
democratic debate is crucial, given American apathy 
towards many foreign issues. Having American mili-
tary operations thus back in a more democratic sphere 
of influence could lead to the public leveraging public 
pressure on rectifying our existing war machining and 
the executive overreach that has made it possible. 

The Challenges of Pulling Back 
Presidential Authority

As Hina Shamsi said at the Demand Progress event 
in support of the NSRAA, “presidential powers, once 
claimed, are hard to claw back—whether by Congress 
or courts... the last twenty years show that unless con-
straints are imposed, they’ll continue to expand even 
beyond their original purpose, even though they per-
petuate human, legal, and strategic costs.”52 Yet, she 
continued, “if checks and balances in our system are 
to have meaning, surely they need to robustly apply to 
one of the most momentous decisions are nation can 
make.”53 Sarah Burns echoed the immense challeng-
es in rebalancing war powers as is Constitutionally 
mandated: “Given the immense unilateral power of 
the president, the far reach of the US military, and the 
secrecy associated with many of their activities, it is 
hard to claim that the institutions could rebalance in 
line with a plain reading of the constitutional text.”54 

This is a grim reality. The goal, as these experts make 
clear, cannot be to remove executive overreach in mil-
itary affairs entirely or all at once—that process will 
take time and will likely never be finished, given the 
enormity of the American national security apparatus. 
Sarah Burns even floats the idea that the Constitution, 
in attempting to delineate the balance of powers, con-

tains “a structural flaw that facilitate the concentration 
of war powers in the executive branch by assuming 
incentives in the legislative branch that no longer 
apply and a power of collective action that no longer 
exists.”55 Even with the NSPA or NSRAA passed to 
check presidential military powers, it would still be 
possible for a president to engage in operations within 
the twenty day clock that could lead, within that time 
frame, to retaliatory actions that could lead to the 
United States engaged in a more protracted conflict. 
For example, had Iran struck back against the United 
States after President Trump assassinated General 
Qassem Soleimani, it would have been much more 
politically difficult for some members of Congress to 
then justify why the U.S. was not retaliating. Rath-
er, the more immediate goal, through congressional 
reassertion of war powers through several bills, is to 
introduce more friction into presidential war making. 
Ideally, this will allow for more room in public debate 
about American military actions. Having fewer un-
necessary military operations will mean that the U.S. 
is spending less of its already overly bloated defense 
budget on actions that are fruitlessly killing people 
and wasting money that could be better spent. 

Conclusion

Despite Congress’ constitutionally mandated war 
powers, the passage of the 2001 and 2002 AUMFs 
facilitated more expansive presidential war powers. 
These over-extended presidential powers have led to 
unnecessary and unwanted military operations over 
the past 20 years, and incalculable harm to civilians. 
Many of these military operations were never directly 
voted on or even debated by Congress. 

It is imperative to reassert congressional authority 
over war powers in order to prevent further damages. 
Already, American democracy has suffered: the role 
of public opinion and accountability in American war 
making has been eroded, and there is the constant 
peril that an overzealous or unhinged executive could 
start a military conflict on political whim. 

Congress must reassert itself by repealing the AUMFs 
presently on the books, and by passing a bill like 
the NSPA or NSRAA. These bills define key terms, 
shorten the presidential ability to have hostilities un-
authorized by Congress, mandate that future AUMFs 
are more specifically defined, and automatically cut 
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funding off when a president conducts military oper-
ations without congressional approval. These are first 
steps in what some scholars have noted may be an 
impossible-to-finish process. But it is critical that we 
do as much as we can when lives are on the line. 
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